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I N THE SUPREME COURT OF THE STATE OF HAWAI ‘I

--—o000 —

STATE OF HAWAI ‘1, Plaintiff-Appellee,
VS.

ROBERT ANGER, Def endant - Appel | ant

NO. 24732

APPEAL FROM THE DI STRI CT COURT OF THE SECOND Cl RCUI T
(CASE NO TR1-3:11/02/01)

SEPTEMBER 30, 2004
MOON, C.J., LEVINSON, NAKAYAMA, ACOBA, AND DUFFY, JJ.

OPI NI ON OF THE COURT BY LEVI NSON, J.

The def endant - appel | ant Robert Anger appeals fromthe
Novenber 20, 2003 judgnent,! convicting himof (1) driving under
the influence of intoxicating liquor (Count 1), in violation of

Hawai ‘i Revi sed Statutes (HRS) 8§ 291-4 (1993),2% (2) lack of due

1 On October 1, 2003, this court remanded the present matter to the
district court for the entry of a witten judgment pursuant to State v.
Bohannon, 102 Hawai i 228, 74 P.3d 980 (2003). On November 20, 2003, the
district court filed a witten notice of entry of judgment.

2 HRS § 291-4 provided in relevant part:

Driving under influence of intoxicating liquor. (a) A person
commts the offense of driving under the influence of intoxicating
i quor if:

(1) The person operates or assumes actual physical control of the

operation of any vehicle while under the influence of intixicating
i quor, nmeaning that a person concerned is under the influence of
intoxicating liquor in any amount sufficient to inpair the
person’s normal mental faculties or ability to care for oneself
and guard agai nst casualty; or

(conti nued. . .)
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care (Count 11), in violation of Maui County Code (MCC)

§ 10.52.010, and (3) driving without no fault insurance (Count
[11), in violation of HRS § 431: 10C 104 (1993 & Supp. 2003),3
pursuant to his entry of a conditional plea of no contest in the
district court of the second circuit, the Honorable Rhonda I.L.
Loo presiding. On appeal, Anger contends that the district court
erred: (1) in denying his notion to suppress the results of a
bl ood test because (a) the relevant testinony of Maui Police
Departnent (MPD) O ficer Rockwell Silva that Anger sustai ned
injuries in a notor vehicle accident constituted inadm ssible
hearsay, (b) the district court’s conclusion that Oficer Silva
was aut horized, pursuant to HRS § 286-163 (1993 & Supp. 2000),*

2(...continued)

(2) The person operates or assunmes actual physical control of the
operation of any vehicle with .08 or nmore grams of al cohol per one
hundred mlliliters or cubic centimeters of bl ood

The offense of operating a vehicle under the influence of an intoxicant has
been recodified as HRS 8 291E-61, effective January 1, 2002, and anended in
respects not pertinent to the present matter. See 2000 Haw. Sess. L. Act 189
88 23 and 30 at 425-26, 432; 2001 Haw. Sess. L. Act 157, 8§ 25 at 397-98

8 HRS § 431:10C-104 provides in relevant part:

Conditions of operation and registration of motor vehicles.
(a) Except as provided in section 431:10C-105, no person shal
operate or use a nmotor vehicle upon any public street, road, or
hi ghway of this State at any time unless such notor vehicle is
insured at all times under a motor vehicle insurance policy.

(b) Every owner of a motor vehicle used or operated at any
time upon any public street, road, or highway of this State shal
obtain a motor vehicle insurance policy upon such vehicle which
provides the coverage required by this article and shall nmaintain
the motor vehicle insurance policy at all times for the entire
mot or vehicle registration period.

4 HRS § 286-163 was the “mandatory testing” provision contained
within part VIl of HRS ch. 286 (1993 & Supp. 2000), the so-called “inplied
consent statute,” which governed the adm nistration of breath, blood, and
urine tests of drivers suspected of driving under the influence of drugs or
al cohol . HRS § 286-163 provided in relevant part:

(continued...)
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to draw his blood was wong, and (c) the district court’s
conclusion that HRS § 286-151 (1993 & Supp. 2000)° and this
court’s decision in State v. Wlson, 92 Hawai‘i 45, 987 P.2d 268

(1999), were inapplicable to the disposition of Anger’s notion

was | i kew se wong; (2) in concluding that HRS § 286-163 al | owed

4...continued)

(a) Nothing in [part VII] shall be construed to prevent the
police from obtaining a sanmple of breath, blood, or urine as
evi dence of intoxication or influence of drugs fromthe driver of
any vehicle involved in a collision resulting in injury to or the
deat h of any person.

(c) In the event of a collision resulting in injury or
death, and the police have probable cause to believe that a person
involved in the incident has commtted a violation of section

291-4 . . . , the police shall request that a sanple of
bl ood or urine be recovered fromthe driver or any other person
suspected of commtting a violation of section . . . 291-4[.]

(d) The police shall make the request under subsection (c)
to the hospital or medical facility treating the person from whom
the police request that the blood or urine be recovered

(Emphases added.) The inplied consent statute, including the mandatory
testing provision, was recodified as HRS ch. 291E, part Il, effective January
1, 2002, and amended in respects not pertinent to the present matter. See
2000 Haw. Sess. L. Act 189, &8 23 and 28 at 407-30, 432; 2001 Haw. Sess. L. Act
157, 88 11 and 12 at 382-84.

5 HRS § 286-151 provided in relevant part:

(a) Any person who operates a motor vehicle or moped on the
public highways of the State shall be deemed to have given
consent, subject to this part, to a test or tests approved by the
di rector of health of the person’s breath, blood, or urine for the
purpose of determ ning al cohol concentration or drug content of
the person’s breath, blood, or urine, as applicable

(b) The test or tests shall be adm nistered at the request
of a police officer having probable cause to believe the person
driving or in actual physical control of a motor vehicle or noped
upon the public highways is under the influence of intoxicating
l'iquor or drugs, or is under the age of twenty-one and has a
measur abl e amount of al cohol concentration, only after

(1) A lawful arrest; and

(2) The person has been informed by a police officer of the
sanctions under part XIV and [HRS 88] 286-151.5 and
286-157. 3.

HRS § 286-151 has been repeal ed and reenacted, in anmended form as HRS
§ 291E-11, see supra note 3.
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for the forcible extraction of Anger’s bl ood sanple; and (3) in
ruling that the bl ood draw did not anmount to an unconstituti onal
search and sei zure, even though Anger was not under arrest and

had not consented to the bl ood draw.

The State of Hawai‘i [hereinafter, “the prosecution”]
counters, inter alia, (1) that the district court properly
considered Oficer Silva s testinony, inasmuch as hearsay
evidence is adm ssible at pretrial hearings on notions to
suppress, pursuant to Hawai‘ Rules of Evidence (HRE) Rules
1101(d)(1)°® and 104," (2) that, even if the HRE governed hearings

6 HRE Rule 1101 (1993) provides in relevant part:

(b) Proceedings. These rules apply generally to civil and
crimnal proceedings.

(d) Rules inapplicable. The rules (other than with respect

to privileges) do not apply in the following:

(1) Prelim nary questions of fact. The determ nation of
questions of fact prelimnary to adm ssibility of
evidence when the issue is to be determ ned by the
court under rule 104.

(2) Grand jury. Proceedi ngs before grand juries.

(3) M scel | aneous proceedi ngs. Proceedi ngs for
extradition or rendition; prelimnary hearings in
crimnal cases; sentencing, or granting or revoking
probation; issuance of warrants for arrest, crimnal
summonses, and search warrants; and proceedings with
respect to release on bail or otherwi se.

7 HRE Rul e 104 (1993) provides in relevant part:

(a) Questions of adm ssibility generally. Prelim nary
questions concerning the qualification of a person to be a
wi t ness, the existence of a privilege, or the adm ssibility of
evidence shall be determ ned by the court, subject to the
provi sions of subsection (b). In making its determ nation the
court is not bound by the rules of evidence except those with
respect to privileges.

(b) Relevancy conditioned on fact. MWhen the relevancy of
evidence depends upon the fulfillment of a condition of fact, the
court shall admit it upon, or subject to, the introduction of
evidence sufficient to support a finding of the fulfillnment of the
condi tion.
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on notions to suppress, Oficer Silva s testinony would be

adm ssi bl e under HRE Rul e 803(b)(24),® and (3) that the district
court could have concl uded that Anger had been injured based
solely on the severity of the traffic accident.

For the reasons discussed infra, we hold that the
district court erred in denying Anger’s notion to suppress
because the testinony of Oficer Silva constituted inadm ssible
hearsay. W further hold that the prosecution is judicially
estopped from argui ng on appeal that the HRE do not govern

heari ngs on notions to suppress.

. BACKGROUND

The present matter arises out of a single-car notor
vehi cl e accident in which Anger was involved on March 31, 2000.

On Decenber 7, 2000, the prosecution charged Anger by
conplaint with the follow ng offenses: (1) driving under the

i nfluence of intoxicating liquor (Count I), in violation of HRS

8 HRE Rul e 803 (1993 & Supp. 2003) provides in relevant part:

Hearsay exceptions; availability of declarant immaterial. The following
are not excluded by the hearsay rule, even though the declarant is avail able
as a witness:

(b) Ot her exceptions.

(24) Other exceptions. A statement not specifically covered by any of
the exceptions in this paragraph (b) but having equival ent
circumstantial guarantees of trustworthiness, if the court
determ nes that (A) the statement is nmore probative on the point
for which it is offered than any other evidence which the
proponent can procure through reasonable efforts, and (B) the
general purposes of these rules and the interests of justice wil
best be served by adm ssion of the statement into evidence
However, a statement may not be adm tted under this exception
unl ess the proponent of it makes known to the adverse party
sufficiently in advance of the trial or hearing to provide the
adverse party with a fair opportunity to prepare to meet it, the
proponent’s intention to offer the statement and the particul ars
of it, including the name and address of the decl arant.

5
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8§ 291-4, see supra note 2; (2) inattention to driving w thout due
care (Count I1), in violation of HRS § 291-12 (1993 & Supp

2003); and (3) driving without no fault insurance (Count 111), in
violation of HRS § 431: 10C- 104(a), see supra note 3.

On June 8, 2001, Anger filed a notion to suppress bl ood
test results. Specifically, Anger sought an order suppressing
and precluding fromuse at trial the results of a bl ood test
perfornmed on himon or about March 31, 2000 after his discharge
fromthe hospital. Anger clainmed that his bl ood was extracted in
violation of HRS ch. 286, as well as the United States and
Hawai ‘i Constitutions.

The district court conducted a hearing on Anger’s
notion to suppress on July 27, 2001. The follow ng facts were
adduced. At approximately 11:35 p.m on March 31, 2000, MPD
O ficer Donald B. Nakooka responded to a notor vehicle accident
at the intersection of Pi‘iholo Road and Makawao Avenue on the
i sland of Maui. Upon arriving at the scene, Oficer Nakooka
observed a full-size Toyota pickup truck conpl etely overturned,
with Anger, the | one occupant, inside the cab. Oficer Nakooka
noted that Anger’s vehicle had been totaled in a collision with a
guy wire and a fire hydrant. O ficer Nakooka testified that
Anger stated that he had sustained no injuries as a result of the
accident. Oficer Nakooka notified emergency nedical technicians
and the fire departnent that they were needed to renove Anger
fromthe vehicle. Following his extrication, Anger was
transported to Maui Menorial Hospital. Oficer Nakooka then
requested that central police dispatch send another police

officer to the hospital to obtain a blood sanple from Anger.
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MPD O ficer Rockwell Silva was dispatched to Mau
Menorial Hospital to arrange for the extraction of a blood sanple
from Anger. Anger told Oficer Silva that he was not injured, so
Oficer Silva awaited the diagnosis of a physician in order to
determ ne whet her Anger had in fact sustained an injury. Oficer
Silva noted that Anger exhibited red, watery eyes, and the odor
of liquor emanated fromhis breath.

At the suppression hearing, Oficer Silva testified
that he believed that, pursuant to HRS § 291-4, he had the
authority to draw bl ood for evidence of blood al cohol content if
Anger had been injured in the notor vehicle accident, even over
Anger’s objections.® Oficer Silva further testified that after
a doctor told himthat Anger had been injured, Oficer Silva
i nformed Anger that his blood would be drawn to determ ne bl ood
al cohol content. Oficer Silva could not recall the nanme of the
physi ci an who all egedly stated that Anger had been injured. The

foll owi ng coll oquy ensued:

[Officer Silval: . . . | don't recall who was the
doctor on duty, but he did give me a diagnos[is] [that
Anger] did sustain injuries.

[ Deputy Public Defender (DPD)]: Your Honor, 1°'1

object to that. That's calling for hearsay.
[ Deputy Prosecuting Attorney (DPA)]: Your Honor, that
doesn’t go to the truth of the matter. I nstead, it

goes to the officer’s state of mnd . ..
THE COURT: Overrul e the objection. Go ahead

[DPA]: So [Anger] had the odor of |iquor on his
breath and the injury.

[Officer Silva]: Correct.

[DPA]: Okay. And that’'s when you ordered the bl ood

dr aw
[Officer Silva]: Yes
® Actually, HRS § 291-4, see supra note 2, was the statute defining
the offense of driving under the influence of intoxicating |iquor. Officer

Silva was likely referring to the mandatory testing provision contained within
HRS § 286-163(c), see supra note 4, which authorizes police to recover a
sampl e of blood fromthe driver of a vehicle involved in a collision that
results in injury or death.
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[ DPA] : Okay.

[DPD] : Your Honor, I'Il object to that. There's a
guestion of injury and . . . M. Silvais . . . explaining
that he got it fromthe doctor. So that clearly calls for
hearsay.

[ DPA]: Objection, Your Honor. [ The DPD is] arguing
facts not in evidence at this point.

THE COURT: 11l allow you to question himfurther in

this area,

(Enmphases added.)

[ DPD], when you cross-exam ne the officer

Anger refused the blood test and stated that

he would only submt to one under protest. A forcible

extraction, perfornmed by a nurse, was undertaken to draw a bl ood

sanpl e from Anger.

Anger was not under arrest at the time of the

extraction, nor was he placed under arrest at any point that

ni ght .

During the DPA's redirect exam nation of Oficer Silva,

the DPD, the DPA, and the district court discussed the testinony

pertaining to whether Anger had been injured:

[ DPD]
obj ection i

: Your Honor, | would just like to renew ny
n regards to the hearsay of whether or not there

was injury.

That obviously goes to the truth of the matter

asserted

in terms of the applicable statutes that were

cited in the nmotion. The question of whether or not there

was injury

is highly relevant and essential to this motion

THE COURT: Okay. (I naudi bl e)

[ DPD]
t he doctor
Silva that
Officer Si

' (I'naudible) the State should have subpoenaed
to verify whether or not it was told to Officer
an injury . . . did occur or not. W just have
va's testimony, and he doesn’'t even recall the

doctor’s nane.
THE COURT: [ DPA] ?

[ DPA]:  Your Honor, at this point, the State’'s going
to argue that . . . it's not really going to the truth of
the matter asserted. It is the officer’s . . . state of

m nd whether there was an injury or there wasn't an injury.

And that’s the purpose[] of what we're . . . bringing
it in for right now.
THE COURT: l’m going to overrule the . . . objection.
[ DPD] : If we could have a continuing objection in

regards to
trustwort hi

the hearsay issue. There's clearly a[n] issue of
ness as well, your Honor.

THE COURT: Okay.

(Enmphases added.)

Oficer Silva also testified that Anger stated

that he had consuned three Ali‘i brand beers that night and that

Anger’ s adm ssion was a factor in his determ nation that Anger
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had viol ated HRS § 291-4, see supra note 2.
Fol | owi ng argunents by the prosecution and defense, the
district court orally entered the follow ng findings of fact and

concl usi ons of | aw

. [Officer Silva] talked to the treating physician
that particular evening and found out, in fact, that M.
Anger did have injuries. [Officer Silva] said [that]
because of this injury he went ahead and decided to have M.
Anger’s bl ood drawn at this particular time.

[Officer Silva] said also that, while talking to M.
Anger, M. Anger did relate to himthat he had three Ali[]i

brand beers. So, the officer went ahead and said that he
al so noticed that M. Anger not only had the odor of I|iquor
on his breath but that he had red, watery eyes. However, he

could not determ ne whether the red, watery eyes were due to
the accident or due, perhaps, to the al cohol

The [c]ourt also heard from M. Anger who said he was
at the hospital. He said he . . . was taken for X rays,

[ whi ch] came back negative, he had, apparently, no injuries;
t hat he was conscious the whole entire time; that once he
was brought out into the ER area, apparently, [a] nurse came
up to him informed him of the discharge papers. He went
ahead and signed the discharge papers. Apparently a tax

was called [for] himto |eave.

And after he signed the papers, that’'s when Officer
Silva came down and informed himthat his blood . . . needed
to be taken. Further, . . . [Anger] did tell [Officer
Silva] that he did not want his blood taken, that he was
refusing to have his bl ood taken; that [Officer Silva] went
ahead and grabbed his arm and that the nurse eventually was
able to extract a blood sample from M. Anger

All right. [The] [c]ourt is aware, under [HRS 8] 286-
163[, see supra note 4,] . . . even by its title, it says
[“]applicable scope of part — mandatory testing in the
event of a collision resulting in injury or death.[”] Now,
I understand as well, when you conpare the progeny cases
under Wlson and the [Adm nistrative Driver’'s License
Revocation (ADLR)] sanctions, that there may be sone
question here about what was told to M. Anger and that he
was able to do voluntarily, knowi ngly, intelligently.

However, the [c]ourt is aware as well, when you | ook
under [HRS 8] 286-163, | think comparing that with [HRS §]
286-151[, see supra note 5], when you' re conparing forcible
extraction versus ADLR sanctions, that we are |ooking at
appl es and oranges, . . . and the two don’'t m X
necessarily.

Subsection [(a)] [of HRS § 286-163] does say
[“Inothing in this part shall be construed to prevent the
police from obtaining a sanmple of breath, blood, or urine as
evi dence of intoxication or influence of drugs fromthe
driver of any vehicle involved in a collision resulting in
injury to or the death of any person[”] — it says any
person, doesn’'t say the driver, it doesn't say the person
involved or the person in the other vehicle, it says person

9
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So the [c]ourt construes that to mean that to be the
driver of the vehicle, such as [Anger], or perhaps a person
in another vehicle who was injured as well.

Now, when you | ook further under subsection [(c)] [of

HRS § 286-163], it says: In the event of a collision. And,
obvi ously, here we have a nmotor vehicle accident upcountry,
so there was a collision. Secondly: Did it result in

infjury or death[?] Per the officer fromhis prelimnary
investigation with the doctor there was injury.

And [HRS § 286-163(c)] states further: And the police
had probable cause to believe that a person involved in the
incident has committed a violation. And | think for these
purposes the only [statute] that is applicable would be [HRS
8] 291-4. .

[HRS & 286-163(d)] states further: The police
shall —- and | reiterate[,] it says shall, it doesn’t
say may, it doesn’'t say perhaps, it says: shal

request the sanple of blood or urine be recovered from
the driver or any other person suspected of comm tting
a violation of Section 291-4. And apparently the
request, doesn’t say necessarily of the defendant, but
it says: the request shall be made to the hospita

. or medical facility treating the person from
whom t he police request the blood or urine be
recovered.

So, based on [HRS 8] 286-163, the [c]ourt does find
that the procedure on the particular evening, based on the
facts that there was a collision, there was injury to M.
Anger, there was probable cause to believe M. Anger was
involved in [a violation of HRS 8] 291-4, that being the
observations of intoxication by . . . both officers, as wel
as [Anger] admitting that he drank three Ali[‘]i brand
beers, the [clourt does find that the police had reason to
go ahead and draw blood fromthe . . . driver, from M.
Anger .

So, based on those factors, the [c]ourt is going to go
ahead and deny the notion to suppress the results of the
bl ood test.

(Enmphases added.)

Following the district court’s denial of his notion to
suppress, Anger entered a conditional plea of no contest on
Novenber 2, 2001, reserving the right to appeal the district
court’s denial of his notion to suppress.!® On Novenber 30,

2001, Anger tinely filed a notice of appeal.

10 Anger was originally charged, in Count Il, with inattention to
driving without due care, in violation of HRS § 291-12. Upon entry of Anger’s
conditional plea of no contest, however, the prosecution amended Count Il to a

charge of lack of due care, in violation of Maui County Code 8§ 10.52.010.

10
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1. STANDARDS OF REVI EW

A Mbtion To Suppress

“We answer questions of constitutional |aw by
exerci sing our own independent judgment based on the facts
of the case . . . . Thus, we review questions of
constitutional |aw under the ‘right/wrong standard.” State
v. Jenkins, 93 Hawai‘ 87, 100, 997 P.2d 13, 26 (2000)
(citations, some quotation signals, and some ellipsis points

omtted). Accordingly, “[w]e review the circuit court’s
ruling on a notion to suppress de novo to determ ne whether
the ruling was ‘right’ or ‘wrong.’” |d. (citations and some

quot ation signals omtted).

State v. Hauge, 103 Hawai‘i 38, 47, 79 P.3d 131, 140 (2003)

(quoting State v. Locquiao, 100 Hawai‘i 195, 203, 58 P.3d 1242,

1250 (2002) (quoting State v. Poaipuni, 98 Hawai‘i 387, 392, 49
P.3d 353, 358 (2002))).
B. The Admissibility O Evidence

The adm ssibility of evidence requires different
st andards of review depending on the particular rule of
evidence at issue. State v. Pulse, 83 Hawai‘i 229, 246, 925
P.2d 797, 814 (1996). \hen application of a particular
evidentiary rule can yield only one correct result, the
proper standard for appellate review is the right/wrong
st andard. However, the traditional abuse of discretion
standard should be applied in the case of those rul es of

evidence that require a “judgment call” on the part of the
trial court. Id. at 246-47, 925 P.2d at 814-15 (citations
omtted).

State v. Peseti, 101 Hawai ‘i 172, 178-9, 65 P.3d 119, 125-6

(2003) (quoting State v. Cordeiro, 99 Hawai‘i 390, 403-04, 56

P.3d 692, 705-06, reconsideration denied, 100 Hawai ‘i 14, 58 P.3d
72 (2002)).

C. Statutory Interpretation

“[T] he interpretation of a statute .
is a question of law reviewable de novo.” State
v. Arceo, 84 Hawai‘i 1, 10, 928 P.2d 843, 852
(1996) (quoting State v. Camara, 81 Hawai‘i 324,
329, 916 P.2d 1225, 1230 (1996) (citations
omtted)). See also State v. Toyorura, 80
Hawai i 8, 18, 904 P.2d 893, 903 (1995); State
v. Higa, 79 Hawai‘ 1, 3, 897 P.2d 928, 930
(1995); State v. Nakata, 76 Hawai ‘i 360, 365,
878 P.2d 699, 704 (1994). .
Gray v. Admi nistrative Director of the Court, 84 Hawai ‘i
138, 144, 931 P.2d 580, 586 (1997) (some brackets added and

11
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some in original). See also State v. Soto, 84 Hawai‘i 229,
236, 933 P.2d 66, 73 (1997). Furt hernore, our statutory
construction is guided by established rules
When construing a statute, our forenost obligation is
to ascertain and give effect to the intention of the
| egi slature, which is to be obtained primarily from
the | anguage contained in the statute itself. And we
must read statutory |anguage in the context of the
entire statute and construe it in a manner consistent
with its purpose
When there is doubt, doubl eness of neaning, or
i ndi stinctiveness or uncertainty of an expression used
in a statute, an ambiguity exists.
In construing an ambi guous statute, “[t]he
meani ng of the ambi guous words may be sought by
exam ning the context, with which the ambi guous words,
phrases, and sentences may be compared, in order to

ascertain their true neaning.” HRS § 1-15(1)
[(1993)]. Mor eover, the courts may resort to
extrinsic aids in determ ning |egislative intent. One

avenue is the use of legislative history as an

interpretive tool.
Gray, 84 Hawai ‘i at 148, 931 P.2d at 590 (gquoting State v.
Toyonura, 80 Hawai‘i 8, 18-19, 904 P.2d 893, 903-04 (1995))
(brackets and ellipsis points in original) (footnote
omtted). This court may also consider “[t]he reason and
spirit of the law, and the cause which induced the
|l egi slature to enact it . . . to discover its true meaning.”
HRS § 1-15(2)(1993). “Laws in pari materia, or upon the
same subject matter, shall be construed with reference to
each other. What is clear in one statute may be called upon
in aid to explain what is doubtful in another.” HRS § 1-16
(1993).

State v. Kaua, 102 Hawai‘i 1, 7-8, 72 P.3d 473, 479-480 (2003)
(quoting State v. Rauch, 94 Hawai ‘i 315, 322-23, 13 P.3d 324,
331-32 (2000) (quoting State v. Kotis, 91 Hawai‘i 319, 327, 984
P.2d 78, 86 (1999) (quoting State v. Dudoit, 90 Hawai‘ 262, 266,
978 P.2d 700, 704 (1999) (quoting State v. Stocker, 90 Hawai ‘i
85, 90-91, 976 P.2d 399, 404-05 (1999) (quoting Ho v. Leftwich,
88 Hawai ‘i 251, 256-57, 965 P.2d 793, 798-99 (1998) (quoting
Korean Buddhi st Dae Wn Sa Tenple v. Sullivan, 87 Hawai‘i 217,
229-30, 953 P.2d 1315, 1327-28 (1998))))))).

12
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I11. DI SCUSSI ON

A The District Court Erred In Denying Anger’s Mbtion To
Suppress Because The Testinmpbny of Oficer Silva
Constituted | nadm ssi bl e Hearsay.

Anger contends that the district court erred in (1)
finding that he had been injured, based upon the inadm ssible
hearsay testinmony of Oficer Silva, (2) determ ning that HRS
8§ 286-163, see supra note 4, authorized the forcible, involuntary
extraction of his blood, and (3) ultimately denying his notion to
suppress his blood test results. Anger argues that Oficer
Silva's testinony that a physician told himthat Anger was
injured constituted hearsay and that the district court erred in
ruling, over Anger’s objection, that the testinony was adm ssible
under the “state of m nd” exception to the general prohibition

agai nst hearsay.!* W agree.

n As we have noted, Anger also argues on appeal (1) that the
district court erred in concluding that HRS § 286-151, see supra note 5, and
this court’s decision in State v. W1lson, 92 Hawai ‘i 45, 987 P.2d 268 (1999),
were i napposite to the disposition of his notion, (2) that HRS § 286-163, see
supra note 4, does not permt the forcible extraction of a blood sanple, and
(3) that because he was not under arrest and did not give consent, the bl ood
draw ampunted to an unconstitutional search and seizure. This court’s
decision in State v. Entrekin, 98 Hawai ‘i 221, 47 P.3d 336 (2002), renders
Anger’'s points of error noot. In Entrekin, we stated that

HRS § 286-151 authorizes a breath, blood, or urine test,
pursuant to the inplied consent statute, “only after . . . [a]
lawful arrest[ ] and . . . [t]he [arrested] person has been
informed by a police officer of the sanctions [inmposed] under part
XI'V and [HRS §8] 286-151.5 and 286-157.3.” In addition, HRS
8§ 286-151.5 provides that, “[i]f a person . . . refuses to submt
to a breath or blood test, none shall be given, except as provided
in [HRS 8] 286-163[.]" On the other hand, HRS & 286-163 provides
that, in the event of a collision resulting in injury or death,
“nothing in this part shall be construed to prevent the police
from obtaining a sanmple of breath, blood, or urine as evidence of
intoxication or influence of drugs[.] (Enmphases added.) The
plain | anguage of HRS § 286-163 is unambi guous: the police are
authorized to obtain a blood sanmple pursuant to HRS § 286-163
not wi t hst andi ng any other provision of the inmplied consent
statute, including the requirenment that a driver be lawfully
arrested before adm nistering a test pursuant to HRS § 286-151.

(conti nued. . .)
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Hearsay is “a statenment, other than one made by the
declarant while testifying at the trial or hearing, offered in
evidence to prove the truth of the matter asserted.” HRE 801(3)
(1993 & Supp. 2003). HRE Rule 802 (1993) provides that
“[h]earsay is not adm ssible except as provided by these rules,
or by other rules prescribed by the Hawaii suprenme court, or by
statute.” In the present matter, O ficer Silva testified that an
anonynous physician advi sed himthat Anger sustained injuries.
Anger objected to Oficer Silva s testinony regarding the
physi ci an’ s statenment on hearsay grounds. The prosecution argued
that Oficer Silva' s testinony was not being offered to prove the
truth of the matter asserted, but rather to establish “the
officer’s state of mnd.” The district court overruled Anger’s
objection, and Oficer Silva was allowed to testify that the
physi ci an had advi sed himthat Anger had sustained injuries.

HRE Rul e 803(b)(3) (1993) sets forth the “state of
m nd” exception to the hearsay rule, which allows the evidentiary
adm ssi on of

statenment[s] of the declarant’s then existing state of m nd,
emption, sensation, or physical condition (such as intent,
pl an, motive, design, nmental feeling, pain, and bodily
health), but not including a statement of nmenory or belief

3¢, .. continued)

In l'ight of the above, we hold that HRS ch. 286, part VII
does not require the police to comply with the prerequisites of
HRS & 286-151 in order to obtain breath, blood, or urine sanmples
pursuant to HRS § 286-163

98 Hawai ‘i at 229-30, 47 P.3d at 344-345 (brackets and enphases in original).
Furt hernore, Entrekin held that “the nonconsensual extraction of a blood
sampl e from Entrekin pursuant to HRS § 286-163 viol ated neither the fourth
amendment to the United States Constitution nor article 1, section 7 of the

Hawai ‘i Constitution, notwithstanding the fact that the police had not placed
hi m under arrest prior to obtaining the blood sanple.” 98 Hawai‘i at 233, 47
P.3d at 348. Inasmuch as we hold that the district court erred in denying

Anger’s motion to suppress, we need not reach the question whether the
forcible extraction of a blood sanple from Anger was conducted in a reasonable
manner .

14
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to prove the fact remenbered or believed unless it relates
to the execution, revocation, identification, or terns of
declarant’s will.

(Enmphases added). “At the outset, we point out that ‘[t]he state
of m nd exception, by definition, focuses on the sensory

i mpressions of the declarant where those inpressions are rel evant

to an issue in the case.’” State v. Canady, 80 Hawai ‘i 469, 476,
911 P.2d 104, 111 (App. 1996) (quoting State v. Feliciano, 2 Haw.
App. 633, 636, 638 P.2d 866, 869 (1982)) (enphasis added). The

prosecution’s argunent thus overl ooks the fact that the state of
m nd exception to the hearsay rule applies only to a “statenent

of the declarant’s then existing state of mnd,” HRE Rule

803(b)(3) (enphasis added), and the anonynous physician, not
Oficer Silva, was the declarant of the statenent that Anger had
sustained injuries. Nevertheless, Oficer Silva s testinony that
an anonynous physician had told himthat Anger had sustai ned
injuries was the purported and sole statutory predicate, under
HRS § 286-163, for the involuntary draw of Anger’s bl ood.
Therefore, Oficer Silva s testinony was obviously adduced to
prove the truth of the matter asserted, inasmuch as the | egal
justification under HRS § 236-163(c) for such an involuntary draw
depended upon proving that Anger had, in fact, suffered injury in
the notor vehicle accident. Oficer Silva s testinony was the
only evidence adduced at the suppression hearing that was
probati ve of whether Anger in fact had been injured in the notor
vehi cl e accident: the anonynous physician was not called to
testify at the suppression hearing; no evidence was adduced as to
the nature of Anger’s alleged injuries; and no nedical records

wer e proffered.
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HRS § 286- 163 aut horizes an involuntary bl ood draw only
“in the event of a collision resulting in injury or death.”
Thus, the plain | anguage of the statute requires that there be an
actual injury, a fact that the prosecution bore the burden of
proving in order to avail itself of HRS § 286-163. Although |ay
persons may be conpetent to testify as percipient wtnesses to
t he presence of a personal injury, Oficer Silva never purported
to testify regarding his personal perceptions of Anger’s
condition. To the contrary, the prosecution used Oficer Silva
as a conduit for injecting into the record what a presunably
avai | abl e, out-of-court declarant had allegedly stated regarding
the very fact at issue in the present matter, i.e., whether Anger
had sustained injury as a result of the notor vehicle accident.
Hence, O ficer Silva' s belief, reasonable or otherw se, that
Anger had been injured (that is, his “state of mnd”), wthout
nore, was immaterial in evaluating whether the requirenents of
HRS § 286-163 had been net.

Absent an injury, Oficer Silva was required to conply
with the statutory provisions of HRS § 286- 151, see supra note 5,
whi ch aut hori zes a breath, blood, or urine test, pursuant to the
i nplied consent statute, “only after . . . [a] lawful arrest[ ]
and . . . [t]he [arrested] person has been infornmed by a police
of ficer of the sanctions [inposed] under part XIV and [ HRS §§]
286-151.5 and 286-157.3” and HRS § 286-151.5, which provides
that, “[i]f a person . . . refuses to subnmt to a breath or bl ood
test, none shall be given, except as provided in [HRS
8] 286-163[.]” Absent proof of an actual injury, Oficer Silva
was not authorized to draw Anger’s bl ood pursuant to HRS § 286-

163, and the blood test results of the sanple he obtained at the

16



*%*%* FOR PUBLICATION ***

hospital were inadm ssible as evidence agai nst Anger.

We therefore hold that Oficer Silva s testinony that
an anonynous physician had stated that Anger had sustained injury
as a result of his notor vehicle accident was inadm ssible
hearsay. Accordingly, we hold that the district court erred in
denying Anger’s notion to suppress the results of his blood test
in sole reliance upon Oficer Silva' s inadm ssible hearsay
t esti nony.

B. The Prosecution |Is Judicially Estopped From Arqui ng On
Appeal That The HRE Do Not Govern Hearings On Mdtions
To Suppress.

The prosecution argues, assum ng arguendo that the
district court erred inits ruling regarding the adm ssibility of
t he anonynous physician’s out-of-court declaration, that the HRE
do not govern pretrial hearings on notions to suppress at all.
The prosecution theorizes that the district court was ruling on a
prelimnary question of fact to which the HRE do not apply,
pursuant to HRE Rule 104(a), see supra note 7, and Rule
1101(d) (1), see supra note 6.'2 W decline to address the nerits

12 Al ternatively, the prosecution contends that Officer Silva’'s

testimony was adm ssi ble under HRE Rul e 803(b)(24), see supra note 8, and that
the district court could have concluded that Anger was injured based on the
severity of the accident alone. The prosecution’s arguments are without
merit.

HRE 803(b)(24) provides in relevant part that

a statement may not be adm tted under this exception unless the
proponent of it makes known to the adverse party sufficiently in
advance of the trial or hearing to provide the adverse party with
a fair opportunity to prepare to nmeet it, the proponent’s
intention to offer the statement and the particulars of it,
including the name and address of the decl arant.

The plain | anguage of HRE Rule 803(b)(24) requires the prosecution to provide
Anger notice of its intention to enploy the hearsay statement, including the
name and the address of the declarant. The prosecution did not provide Anger
with notice that Officer Silva would testify regarding the physician’s alleged
statement, nor did it provide Anger with the physician’s name or address prior
to or during the hearing. The prosecution’s contention that “the doctor could
(continued...)
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of the argument, inasnmuch as the prosecution is judicially
estopped fromtaking on appeal a position contrary to and
i nconsistent with the one that it took at the hearing on the

notion to suppress.

Pursuant to the doctrine of judicial estoppel
[a] party will not be permtted to maintain
inconsi stent positions or to take a position in
regard to a matter which is directly contrary
to, or inconsistent with, one previously assumed
by him at |east where he had, or was chargeable
with, full know edge of the facts, and anot her
will be prejudiced by his action

Roxas v. Marcos, 89 Hawai‘i 91, 124, 969 P.2d 1209, 1242 (1998)

(citation omtted).

Not only did the prosecution fail to argue at Anger’s
suppression hearing that the HRE did not govern hearings on
notions to suppress, but it expressly proceeded on the basis that
t he proceedi ng was subject to the rules of evidence. The entire
hearing on Anger’s notion to suppress was conducted in conpliance
with the HRE; both Anger and the prosecution raised numerous
obj ections grounded in the HRE throughout the proceedi ng, and the
district court made rulings sustaining or overruling those
obj ections based upon the HRE. See Transcript of Proceedi ngs
7/ 27/ 01 at 4, 12, 15, 17, 20-22, 24, 29, 31, 37, 39, 40, 42, 43,
45, 49, 51. Thus, the prosecution inpliedly conceded that the
HRE governed hearings on notions to suppress by consistently
relying on themthroughout the hearing. The prosecution is

therefore judicially estopped fromasserting on appeal that the

2 .. continued)
have been called to verify Officer Silva's statement[,] and Officer Silva had
no reason to know that the doctor would not be called” begs the question and
fails to cure the prosecution’s nonconpliance with HRE Rule 803(b)(24).
I ndeed, the prosecution should have called the physician to testify.

As for the “severity” of the accident alone, the record, as described
supra in section |, is devoid of any evidence — direct or circunstantia
t hat Anger sustained an injury.
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HRE do not govern suppression hearings.
V. CONCLUSI ON
In light of the foregoing analysis, we reverse the
district court’s order denying Anger’s notion to suppress, vacate
t he subsequent judgnent of conviction as to Count |, remand for
further proceedi ngs consistent with this opinion as to that
count, and affirmthe judgnment of conviction as to Counts Il and

On the briefs:

Arl een Y. Wt anabe,
Deputy Prosecuting Attorney,
for the plaintiff-appellee,
State of Hawai ‘i

M t suhiro Murakawa,
Deputy Public Defender,
for the defendant-appell ant,
Robert Anger

19



